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QUESTIONS PRESENTED

This dispute concerns the policy of immigration en-
forcement discretion known as Deferred Action for
Childhood Arrivals (DACA). In 2016, this Court af-
firmed, by an equally divided Court, a decision of the
Fifth Circuit holding that two related Department of
Homeland Security (DHS) discretionary enforcement
policies, including an expansion of the DACA policy,
were likely unlawful and should be enjoined. See
United States v. Texas, 136 S. Ct. 2271 (per curiam). In
September 2017, DHS determined that the original
DACA policy was unlawful and would likely be struck
down by the courts on the same grounds as the related
policies. DHS thus instituted an orderly wind-down of
the DACA policy. The questions presented are as follows:

1. Whether DHS’s decision to wind down the DACA
policy is judicially reviewable.

2. Whether DHS’s decision to wind down the DACA
policy is lawful.
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PARTIES TO THE PROCEEDING

Petitioners are Kirstjen M. Nielsen, Secretary of
Homeland Security; the U.S. Department of Homeland
Security; Jefferson B. Sessions 111, Attorney General of
the United States; Donald J. Trump, President of the
United States; U.S. Citizenship and Immigration Ser-
vices; U.S. Immigration and Customs Enforcement;
and the United States.

Respondents are Martin Jonathan Batalla Vidal, An-
tonio Alarcon, Eliana Fernandez, Carlos Vargas,
Mariano Mondragon, and Carolina Fung Feng, on be-
half of themselves and all other similarly situated individ-
uals; Make the Road New York, on behalf of itself, its
members, its clients, and all similarly situated individuals;
the State of New York; the State of Massachusetts; the
State of Washington; the State of Connecticut; the State
of Delaware; the District of Columbia; the State of Ha-
waii; the State of Illinois; the State of Iowa; the State of
New Mexico; the State of North Carolina; the State of Or-
egon; the State of Pennsylvania; the State of Rhode Is-
land; the State of Vermont; the State of Virginia; and the
State of Colorado.
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In the Supreme Court of the United States

No.

KIRSTJEN M. NIELSEN, SECRETARY OF HOMELAND
SECURITY, ET AL., PETITIONERS

.
MARTIN JONATHAN BATALLA VIDAL, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
BEFORE JUDGMENT TO THE UNITED STATES
COURT OF APPEALS FOR THE SECOND CIRCUIT

PETITION FOR A WRIT OF CERTIORARI
BEFORE JUDGMENT

The Solicitor General, on behalf of the Secretary of
Homeland Security and other federal parties, respect-
fully petitions for a writ of certiorari before judgment
to the United States Court of Appeals for the Second
Circuit.

OPINIONS BELOW

The order of the district court granting in part and
denying in part the government’s motion to dismiss un-
der Federal Rule of Civil Procedure 12(b)(1) (App. 1a-58a)
is reported at 295 F. Supp. 3d 127. The order of the
district court granting respondents’ motion for a pre-
liminary injunction (App. 62a-129a) is reported at
279 F. Supp. 3d 401. The order of the district court
granting in part and denying in part the government’s
motion to dismiss under Rule 12(b)(6) (App. 133a-171a)
is reported at 291 F. Supp. 3d 260.
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JURISDICTION

On November 9, 2017, the district court granted in
part and denied in part the government’s Rule 12(b)(1)
motion (App. 1a-58a), and certified its decision for inter-
locutory appeal on January 8, 2018. The government
filed a notice of appeal of that decision the same day
(App. 59a-61a), and the court appeals granted permis-
sion to appeal that decision on July 5, 2018 (App. 175a-
176a). The district court entered a preliminary injune-
tion on February 13, 2018 (App. 62a-129a). The govern-
ment filed a notice of appeal of the preliminary injunec-
tion on February 20, 2018 (App. 130a-132a). The district
court granted in part and denied in part the govern-
ment’s Rule 12(b)(6) motion on March 29, 2018 (App.
133a-171a), and certified its decision for interlocutory
appeal on April 30, 2018. The government filed a notice
of appeal of that decision on May 21, 2018 (App. 172a-
174a), and the court of appeals granted permission to
appeal that decision on July 5, 2018 (App. 175a-176a).
The court of appeals’ jurisdiction over the appeal of the
preliminary injunction rests on 28 U.S.C. 1292(a)(1).
The court of appeals’ jurisdiction over the appeals of the
certified rulings rests on 28 U.S.C. 1292(b). The juris-
diction of this Court is invoked under 28 U.S.C. 1254(1)
and 28 U.S.C. 2101(e).

STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are set forth in the
appendix to the petition for a writ of certiorari before
judgment in United States Department of Homeland
Security v. Regents of the University of California, also
filed today. Regents App. 127a-143a.
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STATEMENT

1. a. The Immigration and Nationality Act (INA),
8 U.S.C. 1101 et seq., charges the Secretary of Home-
land Security “with the administration and enforce-
ment” of the immigration laws. 8 U.S.C. 1103(a)(1). In-
dividual aliens are subject to removal if, inter alia, “they
were inadmissible at the time of entry, have been con-
victed of certain crimes, or meet other criteria set by fed-
eral law.” Arizona v. United States, 567 U.S. 387, 396
(2012); see 8 U.S.C. 1182(a) (2012 & Supp. V 2017); see
also 8 U.S.C. 1227(a) (2012 & Supp. V 2017). As a practi-
cal matter, however, the federal government cannot re-
move every removable alien, and a “principal feature of
the removal system is the broad discretion exercised by
immigration officials.” Arizona, 567 U.S. at 396.

For any alien subject to removal, Department of
Homeland Security (DHS) officials must first “decide
whether it makes sense to pursue removal at all.” Ari-
zona, 567 U.S. at 396. After removal proceedings begin,
government officials may decide to grant discretionary
relief, such as asylum or cancellation of removal.
See 8 U.S.C. 1158(b)(1)(A), 1229b. And, “[a]t each
stage” of the process, “the Executive has discretion to
abandon the endeavor.” Reno v. American-Arab Anti-
Discrimaination Comm., 525 U.S. 471, 483 (1999)
(AADC). In making these decisions, like other agencies
exercising enforcement discretion, DHS must engage in
“a complicated balancing of a number of factors which
are peculiarly within its expertise.” Heckler v. Chaney,
470 U.S. 821, 831 (1985). Recognizing the need for such
balancing, Congress has provided that the “Secretary
[of Homeland Security] shall be responsible for * * *
[e]stablishing national immigration enforcement policies
and priorities.” 6 U.S.C. 202(5) (2012 & Supp. V 2017).
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b. In 2012, DHS announced the policy known as
Deferred Action for Childhood Arrivals (DACA). See
Regents App. 97a-101a. Deferred action is a practice in
which the Secretary exercises discretion to notify an al-
ien of her decision to forbear from seeking his removal
for a designated period. AADC, 525 U.S. at 484. Under
DHS regulations, aliens granted deferred action may
apply for and receive work authorization for the dura-
tion of the deferred-action grant if they establish eco-
nomic necessity. 8 C.F.R. 274a.12(c)(14). A grant of de-
ferred action does not confer lawful immigration status
or provide any defense to removal. DHS retains discre-
tion to revoke deferred action unilaterally, and the alien
remains removable at any time.

DACA made deferred action available to “certain
young people who were brought to this country as chil-
dren.” Regents App. 97a. The INA does not provide
any exemptions or special relief from removal for such
individuals. And, dating back to at least 2001, biparti-
san efforts to provide such relief legislatively had
failed." Under the DACA policy, following successful
completion of a background check and other review, an
alien would receive deferred action for a period of two
years, subject to renewal. Id. at 99a-100a. The policy
made clear that it “confer[red] no substantive right, im-
migration status or pathway to citizenship,” because
“[o]nly the Congress, acting through its legislative au-
thority, can confer these rights.” Id. at 101a.

1 See, e.g., S. 1291, 107th Cong., 1st Sess. (2001); S. 1545,
108th Cong., 1st Sess. (2003); S. 2075, 109th Cong., 1st Sess. (2005);
S. 2205, 110th Cong., 1st Sess. (2007); S. 3827, 111th Cong., 2d Sess.
(2010).
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DHS explained that information provided in the
DACA request process would be protected from disclo-
sure for the purpose of immigration enforcement pro-
ceedings unless certain criteria related to national secu-
rity or public safety were satisfied, or the individual met
the requirements for a Notice to Appear. USCIS, DHS,
Deferred Action for Childhood Arrivals: Frequently
Asked Questions (Mar. 8, 2018), https://go.usa.gov/
xngCd. DHS also stated, however, that this infor-
mation-sharing policy “may be modified, superseded, or
rescinded at any time without notice,” and that it “may
not be relied upon to create any right or benefit, sub-
stantive or procedural, enforceable at law by any party
in any administrative, civil, or criminal matter.” Id. at 6.

Later, in 2014, DHS created a new policy of enforce-
ment discretion referred to as Deferred Action for Par-
ents of Americans and Lawful Permanent Residents
(DAPA). See Regents App. 102a-110a. Through a pro-
cess expressly designed to be “similar to DACA,”
DAPA made deferred action available for certain indi-
viduals who had a child who was a U.S. citizen or lawful
permanent resident. Id. at 107a. At the same time,
DHS also expanded DACA by extending the deferred-
action period from two to three years and by loosening
the age and residency criteria. Id. at 106a-107a.

c. Soon thereafter, Texas and 25 other States
brought suit in the Southern District of Texas to enjoin
DAPA and the expansion of DACA. The district court
issued a nationwide preliminary injunction, finding
a likelihood of success on the claim that the DAPA
and expanded DACA memorandum was a “‘substantive’
rule that should have undergone the notice-and-
comment rule making procedure” required by the Ad-
ministrative Procedure Act (APA), 5 U.S.C. 551 et seq.
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Texas v. United States, 86 F. Supp. 3d 591, 671 (S.D.
Tex. 2015); see id. at 607, 647, 664-678.

The Fifth Circuit affirmed the injunection, holding
that the DAPA and expanded DACA policies likely vio-
lated both the APA and the INA. Texas v. United
States, 809 F.3d 134, 146, 170-186 (2015). The court of
appeals concluded that plaintiffs had “established a sub-
stantial likelihood of success on the merits of their pro-
cedural claim” that DAPA and expanded DACA were
invalidly instituted without notice and comment. Id. at
178. The court also concluded, “as an alternate and ad-
ditional ground,” that the policies were substantively
contrary to law. Ibid. The court observed that the INA
contains an “intricate system of immigration classifica-
tions and employment eligibility,” and “does not grant
the Secretary discretion to grant deferred action and
lawful presence on a class-wide basis to 4.3 million oth-
erwise removable aliens.” Id. at 184, 186 n.202. It also
noted that Congress had repeatedly declined to enact
legislation “closely resembl[ing] DACA and DAPA.”
Id. at 185.

After briefing and argument, this Court affirmed the
Fifth Circuit’s judgment by an equally divided Court,
United States v. Texas, 136 S. Ct. 2271, 2272 (2016) (per
curiam), leaving the nationwide injunction in place.

d. In June 2017, Texas and other plaintiff States in
the Texas case announced their intention to amend their
complaint to challenge the original DACA policy. D. Ct.
Doc. 77, at 238-240 (Oct. 6, 2017). They asserted that
“[flor the[] same reasons that DAPA and Expanded
DACA’s unilateral Executive Branch conferral of eligi-
bility for lawful presence and work authorization was

2 Citations to the district court docket are to Batalla Vidal v.
Nielsen, No. 16-cv-4756.
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unlawful, the original June 15, 2012 DACA memoran-
dum is also unlawful.” Id. at 239.

On September 5, 2017, rather than confront litiga-
tion challenging DACA on essentially the same grounds
that had succeeded in Texas before the same court for
the DAPA and expanded DACA policies, DHS decided
to wind down DACA in an orderly fashion. Regents
App. 111a-119a. In the rescission memorandum, then-
Acting Secretary of Homeland Security Elaine Duke
explained that, “[t]aking into consideration the Su-
preme Court’s and the Fifth Circuit’s rulings in the on-
going litigation,” as well as the Attorney General’s view
that the DACA policy was unlawful and that the “poten-
tially imminent” challenge to DACA would “likely * * *
yield similar results” as the Texas litigation, “it is clear
that the June 15, 2012 DACA program should be termi-
nated.” Id. at 116a-117a. The Acting Secretary accord-
ingly announced that, “[i]n the exercise of [her] author-
ity in establishing national immigration policies and pri-
orities,” the original DACA memorandum was “re-
scind[ed].” Id. at 117a.

The rescission memorandum stated, however, that
the government “[w]ill not terminate the grants of pre-
viously issued deferred action * * * solely based on the
directives in this memorandum” for the remaining two-
year periods. Regents App. 118a. The memorandum
also explained that DHS would “provide a limited win-
dow in which it wlould] adjudicate certain requests for
DACA.” Id. at 117a. Specifically, DHS would “adjudicate
—on an individual, case by case basis—properly filed
pending DACA renewal requests * ** from current
beneficiaries that have been accepted by the Depart-
ment as of the date of this memorandum, and from cur-
rent beneficiaries whose benefits will expire between
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the date of this memorandum and March 5, 2018 that
have been accepted by the Department as of October 5,
2017.” Id. at 117a-118a.

DHS has also made clear that the “information-
sharing policy has not changed in any way since it was
first announced, including as a result of the Sept. 5,
2017” DACA rescission. USCIS, DHS, Guidance on Re-
jected DACA Requests (Feb. 14, 2018), https://go.usa.
gov/xPVmG; see USCIS, DHS, Frequently Asked Ques-
tions: Rescission of DACA (Sept. 5, 2017), https://go.usa.
gov/xPVmE.

e. Respondents—including individual DACA recipi-
ents, 16 States, and the District of Columbia—brought
these two related suits in the Eastern District of New
York challenging the rescission of DACA. Collectively,
they allege that the termination of DACA is unlawful be-
cause it is arbitrary and capricious under the APA; vio-
lates the APA’s requirement for notice-and-comment
rulemaking as well as the Regulatory Flexibility Act,
5 U.S.C. 601 et seq.; denies respondents equal protection
and due process; and permits the government to use in-
formation obtained through DACA in a manner incon-
sistent with principles of due process and equitable es-
toppel. See App. 12a-17a. Similar challenges were filed
in the Northern District of California and in the District
of Columbia. See, e.g., Regents of the Univ. of Cal. v.
Department of Homeland Sec., No. 17-cv-5211 (N.D. Cal.
filed Sept. 8, 2017); NAACP v. Trump, No. 17-c¢v-1907
(D.D.C. filed Sept. 18, 2017). A summary of the pro-
ceedings in the Eastern District of New York (Batalla
Vidal) follows in this petition. A summary of the pro-
ceedings in the other district courts can be found in the
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government’s petitions in those cases, filed simultane-
ously with this one.?

2. In Batalla Vidal, the government filed the admin-
istrative record in October 2017, and the district court
set December 15 as the deadline for the government’s
motion to dismiss. As in the parallel Northern District
of California litigation, before the government filed its
dispositive motion, the distriect court permitted re-
spondents to engage in broad discovery and directed a
vast expansion of the administrative record. D. Ct. Doc.
90, at 10-11 (Oct. 19, 2017). And, as in Regents, the gov-
ernment sought review of the district court’s orders in
a petition for a writ of mandamus in the court of appeals.

While the government’s mandamus petition was
pending before the Second Circuit, this Court ordered
the district court in Regents to resolve the government’s
threshold arguments and to consider whether interloc-
utory appeal was appropriate, before considering
whether any record expansion was necessary. See In re
United States, 138 S. Ct. 443, 445 (2017) (per curiam).
One week later, the Second Circuit denied the govern-
ment’s petition for writ of mandamus in these cases.
17-3345 C.A. Doec. 171 (Dec. 27, 2017). At the same time,
however, the court of appeals recognized—as had this
Court—that the burdensome obligations imposed by
the district court’s orders could be obviated if the dis-
trict court were “to certify its ruling [on the govern-
ment’s threshold defenses] for interlocutory appeal,”
and noted that “it may be prudent for the District Court

3 The government largely prevailed in a similar challenge to the
rescission filed in the District of Maryland. See Casa de Maryland
v. Department of Homeland Sec., 284 F. Supp. 3d 758 (2018). An
appeal of that decision is pending before the Fourth Circuit.
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to stay discovery pending the resolution of such pro-
ceedings.” Id. at 4. Following the court of appeals’ de-
cision, on December 30, 2017, the distriet court stayed
its orders requiring expansion of the administrative
record and authorizing discovery. Those orders remain
stayed.

3. While the litigation over the record proceeded,
the government filed its motion to dismiss these suits
under Federal Rule of Civil Procedure 12(b)(1) and (6).
D. Ct. Doe. 95 (Oct. 27, 2017). On November 9, the dis-
trict court denied in part and granted in part the gov-
ernment’s motion to dismiss under Rule 12(b)(1). App.
la-58a.

The district court first rejected the government’s ar-
gument that the rescission of DACA was unreviewable
under the APA because it was “committed to agency
discretion by law,” 5 U.S.C. 701(a)(2). App. 24a-34a. It
distinguished Chaney, supra, on the grounds that
(1) these cases concern the rescission of a policy of non-
enforcement, rather than the refusal to take a specific
enforcement action, and (2) in the court’s view the re-
scission was not based on a “complicated balancing” of
factors “within [the agency’s] expertise,” but on DHS’s
determination that the DACA policy was unlawful.
App. 29a (quoting Chaney, 470 U.S. at 831) (brackets in
original). The court also held that the INA, 8 U.S.C.
1252, did not require respondents’ claims to be chan-
neled through that statute’s review scheme because the
rescission of DACA itself “did not trigger any specific
enforcement proceedings.” App. 35a.

The district court dismissed on standing grounds the
respondents’ claim that DHS failed to provide sufficient
notice of the rescission, as well as the States’ claims
based on DHS’s alleged change in its information-sharing
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policy. App. 134a-171a. But it found that respondents
adequately alleged standing to raise their remaining
claims (including the individual respondents’ claims
based on DHS’s alleged change in its information-sharing
policy). App. 39a-56a. And it deferred consideration of
the government’s motion to dismiss under Rule 12(b)(6).
App. 57a-58a.

The district court subsequently granted the govern-
ment’s request to certify the court’s decision for inter-
locutory appeal. The government filed a notice of ap-
peal of that decision, App. 59a-61a, and petitioned the
Second Circuit for permission to appeal.

4. On February 13, 2018, the district court granted
respondents’ motion for a preliminary injunction re-
quiring DHS to “maintain the DACA program on the
same terms and conditions that existed” before the re-
scission. App. 126a; see App. 62a-129a.

The district court held that respondents were likely
to succeed on their claim that DHS’s decision to rescind
DACA was arbitrary and capricious, concluding that
the decision rests on an “erroneous legal conclusion that
the DACA program is unlawful and unconstitutional,”
and on the “factually erroneous premise” that the
courts in the Texas litigation had recognized “‘constitu-
tional defects ... as to DAPA.” App. 91a, 105a (capi-
talization and citation omitted). It also noted that the
decision “appears to be internally inconsistent” because
the Attorney General concluded that the policy was
unconstitutional, but DHS ordered a wind-down of the
policy rather than an immediate termination. App. 107a.

The district court rejected the government’s argu-
ment that the decision is based on the practical implica-
tions of retaining the policy, given its doubtful legality.
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The court concluded that the Attorney General’s state-
ment that “it is likely that potentially imminent litiga-
tion” would lead the Texas court to hold DACA unlawful
did not reflect “a reasoned assessment of ‘litigation
risk’” and that the record did not otherwise reflect such
an assessment. App. 110a-111a. The court also rea-
soned that, even if the record did indicate that litigation
risk had been taken into account, the rationale was not
sufficiently explained, and failed to take “account of re-
liance interests [the DACA] program has engendered.”
App. 113a.

After concluding that the balance of harms tipped in
respondents’ favor, the district court issued a prelimi-
nary injunction requiring the government to maintain
the DACA policy nationwide, subject to some limita-
tions. App. 126a. Specifically, like the preliminary in-
junction issued in the Regents litigation, the court indi-
cated that DHS was not required to consider new re-
quests for DACA or requests for “advanced parole”
from existing DACA recipients, and could adjudicate
DACA renewal requests “on a case-by-case, individual-
ized basis.” Ibid. The government filed a notice of ap-
peal from the district court’s preliminary injunction or-
der on February 20, 2018. App. 130a-132a.

5. On March 29, 2018, the district court issued an or-
der granting in part and denying in part the rest of the
government’s motion to dismiss under Rule 12(b)(6).
App. 133a-171a.

The district court denied the motion to dismiss with
respect to respondents’ claim that the rescission was ar-
bitrary and capricious “[f]or the reasons stated in” its
preliminary-injunction decision. App. 137a. It also de-
clined to dismiss respondents’ equal-protection claim,
concluding that campaign statements by then-candidate
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Trump “raise a plausible inference” that DHS’s decision
to rescind DACA was motived by discriminatory ani-
mus. App. 152a-153a. The court dismissed respond-
ents’ claims based on DHS’s alleged change in its infor-
mation-sharing policy because, in light of DHS’s public
announcements, respondents had not “plausibly alleged
that DHS actually changed its information-sharing pol-
icy.” App. 160a. And it dismissed respondents’ remain-
ing claims against the rescission of DACA, including with
respect to notice-and-comment, the Regulatory Flexibil-
ity Act, and procedural due process. App. 146a, 170a.*

The district court again granted the government’s
motion to certify its decision for interlocutory appeal.
The government filed a notice of appeal of that decision,
App. 130a-132a, and again petitioned the Second Circuit
for permission to appeal.

6. On July 5, 2018, the Second Circuit granted the
government’s petitions for interlocutory appeal of the
district court’s November 2017 and March 2018 orders,
App. 175a-176a, and on July 25 the court of appeals con-
solidated the pending appeals. Oral argument is tenta-
tively scheduled for January 2019.

REASONS FOR GRANTING THE PETITION

These cases concern the Executive Branch’s author-
ity to revoke a discretionary policy of non-enforcement
that is sanctioning an ongoing violation of federal immi-
gration law by nearly 700,000 aliens. The DACA policy
is materially indistinguishable from the related policies

4 The district court also declined to dismiss respondents’ due-process
claim based on DHS’s alleged failure to process certain renewal re-
quests that arrived late to DHS or contained clerical errors. App.
170a. The government does not challenge that ruling here.
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that the Fifth Circuit held were contrary to federal im-
migration law in a decision that four Justices of this
Court voted to affirm. No one contends that the policy
is required by federal law. And, in fact, consistent with
the view of the Department of Justice, DHS has decided
that the policy is unlawful and should be adopted only
by legislative action, not unilateral executive action.
Yet as a result of nationwide preliminary injunctions is-
sued by the District Courts in the Northern District of
California and the Eastern District of New York, DHS
has been required to keep the policy in place, now more
than a year since the agency’s decision.

The government today is filing petitions for writs of
certiorari before judgment to the Second, Ninth, and
D.C. Circuits, each of which has before it a decision con-
cluding that the rescission of DACA either is or likely is
unlawful. As explained in the Regents petition, those
decisions are wrong and they warrant this Court’s im-
mediate review. The government presents each of these
petitions to ensure that the Court has an adequate ve-
hicle in which to resolve the questions presented in a
timely and definitive manner. The government respect-
fully submits that the Court should grant each petition
for a writ of certiorari before judgment, consolidate
these cases for decision, and consider this important
dispute this Term.

A. The Questions Presented Warrant The Court’s Immediate
Review

The government’s petition in Regents explains in de-
tail why a grant of certiorari is necessary in order to
obtain an appropriately prompt resolution of this im-
portant dispute. Regents Pet. 15-17. More than eight
months ago, this Court recognized the need for an “ex-
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peditious[]” resolution of this dispute in its order dis-
missing without prejudice the government’s petition for
a writ of certiorari before judgment in Department of
Homeland Security v. Regents of the University of Cal-
ifornia, 138 S. Ct. 1182 (2018). Absent certiorari before
judgment, even if a losing party were immediately to
seek certiorari from a decision of one of the courts of
appeals, this Court would not be able to review that de-
cision in the ordinary course until next Term at the ear-
liest. In the interim, the government would be required
to retain a discretionary non-enforcement policy that
DHS and the Attorney General have correctly con-
cluded is unlawful and that sanctions the ongoing viola-
tion of federal law by more than half a million people.
And the very existence of this litigation (and resulting
uncertainty) would continue to impede efforts to enact
legislation addressing the legitimate policy concerns
underlying the DACA policy.

B. These Cases Squarely Present The Reviewability And
The Lawfulness Of DACA’s Rescission

The cases pending before the Second Circuit square-
ly present both of the questions presented. The respon-
dents raise all of the principal challenges to the lawful-
ness of the rescission of DACA, including that it is arbi-
trary and capricious, that it should have gone through
notice-and-comment rulemaking, and that it violates
equal-protection and due-process principles. The gov-
ernment moved to dismiss all of respondents’ claims on
justiciability and merits grounds. And although the dis-
trict court relied solely on respondents’ arbitrary-and-
capricious claim in entering a preliminary injunction,
the court addressed the government’s justiciability ar-
guments in its November 9 order denying the govern-
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ment’s motion to dismiss under Rule 12(b)(1), and ad-
dressed all of the government’s merits arguments in its
March 29 order denying the government’s motion to
dismiss under Rule 12(b)(6). The appeals of all three
orders, moreover, have been consolidated before the
Second Circuit. A grant of certiorari before judgment
would therefore bring before this Court all of the rele-
vant questions.

C. The Court Should Grant Each Of The Government’s
Petitions And Consolidate The Cases For Consideration
This Term

To ensure an adequate vehicle for the timely and de-
finitive resolution of this dispute, the Court should
grant the government’s petition in this case, as well as
the petitions in Regents and NAACP, and consolidate
the cases for further review.

As noted in the Regents petition, the cases that are
the subject of this petition in many ways replicate the
cases in the parallel litigation that are the subject of the
Regents petition. The respondents in each set of cases
present essentially the same challenges to the rescis-
sion of DACA. The district courts entered identical na-
tionwide preliminary injunctions based exclusively on
respondents’ arbitrary-and-capricious claims, but then
passed on the remaining claims in orders denying the
government’s motions to dismiss all of respondents’
claims. In both sets of cases, the relevant orders from
the district courts have all been certified and accepted
for interlocutory appeal and have been consolidated be-
fore the respective courts of appeals.

Because the Regents cases have already been before
the Court twice before and because, in light of this
Court’s previous order, the Ninth Circuit is likely to is-
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sue a decision before the Court even considers the gov-
ernment’s certiorari petitions, the Court may prefer to
grant certiorari in Regents over these cases. The Court
should, at a minimum, hold this petition pending resolu-
tion of the Regents petition and any further proceedings
before this Court. An order vacating the injunction is-
sued in Regents would have no practical consequence
unless the injunction in these cases was similarly vacated.

The government respectfully submits, however, that
the Court should grant all three petitions and consoli-
date the cases for this Court’s review. In so doing, the
Court would ensure that no intervening developments
in the lower courts—for example, a reversal of the pre-
liminary injunction by the Ninth Circuit—would impede
or complicate the Court’s ability to reach all of the
claims against the rescission of DACA on which re-
spondents have prevailed in the lower courts and thus
provide a definitive resolution of this dispute this Term.
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CONCLUSION

The petition for a writ of certiorari before judgment
should be granted.

Respectfully submitted.
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